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February 17,2012 

VIA EMA IL (rulc-commcnts(@scc.!"!'ovanddavis jz(@sec.gov) 

rvls. Eli zabeth M. Murphy 
Secretary 
Securit ies and Exchange Commiss ion 
100 F Sircet, NE 
Washington, DC 20549 

R.E: Disclosure of PaYments hv Resource Extraction Issuers: 
File No, S7-42-IO 

Dear Ms. Murphy: 

During the comment period on the proposed rule to implement Section 1504 of the Dodd
Frank Wall Street Reform and Consumcr Protcction Act (Dodd-Frank Act) requ iring disclosure 
of payments to governments by re source extraction issuers, a key issuc has become how to 
dcfine a payment that is "not dc m inimis.,, 1 Some comment let ters have advocated using the de 
minim is threshold set by the London Stock Exchange 's Alternative In vestment Markct which 
currently uses a S 15,000 minimum thresho ld for reporting.2 Other eomlllent letters advocate 
lIsing a SI million minimum.J The purpose of this lctter is to highlight two types ofobjcctive 
information that cou ld be uscd 10 determine a reasonablc dollar thrcshold above which all 
paymc nts should be treated as "not de minimis." 

Data on Actual Company Payments. The first set of informatio n is data on the actual 
paymcnts made by firms in the cxtractive industry field to the jurisd ict ions where thcy operate, 
including through the payment of taxes, royalties, fees, social invcstmcnt requircmcnts, and other 
paymcnts. Wh ile some of these payments ma y bc in the millions of dollars. others arc much 
smaller. The amounts vary according 10 the size of the oil company. the extent of it s ope rations 
in a particular country, the type ofpaymcnt being made , government rcquirements or requests, 
and othcr factors. Getting a bettcr unde rstanding these payments would hc lp ground thc 
Commission's analysis in facts , rather than gcneralizations or sup positions. 

I In Ihe definilions section, the law stales llmt ··the term 'payment' ... means a paymenl thaI is ... nOI de minimi s. " 
Scclion 13(q)( 1 )(e) of the Securities Exchange Act of 1934, as added by Seclion 1504 oflhe Dodd-Frank Ac\. 
! Sec. e.g .. my comlllent letter dated February I. 20 1 I. at 4. 
J Sec, e.g. , comment lener filed by AngloGold Aslmnti, January 3 1, 20 I I , <11 10- [ [. Some commentalors 
recomlllend agai nst specify ing any do llar threshold, but a bright line rule would not o nly simpl ify compliance, 
overs ight, and enfOrCelllel11, but also a lign Ihis rule with olhe r SEC rules spec ifying dollar thresholds for disclosures. 
Sec. c.g., SEC rules regarding disc losuTc of relaled party transactions (S 120,000) and disclosure of lllonclal}' 
pcnal1ics fo r environmcnlal violations (S I 00.000). 
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In my earlier comment letter, I referenced an investigation undertaken by the U.S. Senate 
Pennanent Subcommittee on Investigations which examined a variety of payments made from 
2000 to 2004, by six oil companies active in oil exploration and development efforts in 
Equatorial Guinea ("EG,,).4 That investigation provides useful factual data on extractive 
industry payments, taken from bank account statements and infonnation provided by the oil 
companies themselves. The investigative results were the subject of a hearing and lengthy report 
released in 2004. 

The report, which is reprinted in the hearing record, contains detailed infonnation and 
documentation related to a wide variety of payments made by the oil companies to the EG 
Government, EG officials, and companies owned by EG officials or their family members.5 

Some of these payments were mandated under the "production sharing contracts" between the oil 
companies and the EG Government; others appear to have been ad hoc payments in response to 
specific EG agencies or officials. 

In addition to sizeable payments for taxes, royalties, and administrative fees, each of the 
oil companies was required by its production sharing contract to pay for "student training 
expenses," which the Subcommittee investigation detennined consisted in many cases of paying 
tuition and living expenses for the children ofEG officials to attend college in the United States. 
The oil companies were required to make these payments either to a bank account controlled by 
the EG Government or, in a few cases, to a U.S. university where the EG students were enrolled. 
The oil company payments included the following: 

two $50,000 payments to the University of South Carolina to pay for the expenses of 
two EG students;6 
$150,000 annual payment for 4 years for EG student expenses; 7 

- $300,000 annual payment for 3 years for EG student expenses;8 
- $150,000 payment in one year and a $200,000 payment in a second year for EG 

student expenses; 9 

- $275,000 payment in one year for EG student expenses; 10 

- $250,000 payment in one year for the educational expenses of the children of the EG 
President's brother; II and 

- $158,000 payments over 2 years and another $190,000 over the succeeding 2 years for 
EG student expenses. 12 

4 See "Money Laundering and Foreign Corruption: Enforcement and Effectiveness of the Patriot Act," hearing 
before the Pennanent Subcommittee on Investigations, S.Hrg. 108-633 (July 15, 2004 )(hereinafter "PSI Hearing"). 
S "Money Laundering and Foreign Corruption: Enforcement and Effectiveness of the Patriot Act: Case Study 
Involving Riggs Bank," report reprinted in the PSI Hearing, 126-210 (hereinafter "Riggs Report"), at 200-09. 
6 Id. at 204, footnote 371. 
7 Id. at 203, footnote 366. 
Bid. at 204, footnote 372. 
91d. at 203-04, footnote 367. 
10 Id. at 204, footnote 374. 
II Id. at 204, footnote 370. 
12 Id. at 205, footnote 380. 
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These payments, which range from $50,000 to $275,000 at a time, demonstrate a wide variance 
in dollar amounts even for the same type of payment over the same period in the same country. 

One oil company also reported making repeated, low-level payments in support of the EG 
Government's Embassy in Washington, D.C. and its Mission to the United Nations, located in 
New York. These payments were made either directly to the Embassy or Mission, or to a U.S. 
bank account controlled by the EG Government. The payments were made every month and 
included the following: 

- $7,000 monthly payments to maintain the EG Embassy; 13 
- $2,700 monthly payments for social security expenses incurred by EG Embassy 

personnel; 14 
- $3,500 monthly payments for EG Embassy personnel's medical insurance;15 and 

$5,400 monthly payments to support the EG Mission. 16 

Taken individually, these payments added up to between $32,400 and $84,000 per year. 

The oil companies also reported making other kinds of payments to the EG Government 
or to companies owned by EG officials or their relatives to lease housing or land, obtain security 
services, or pay for other services, materials or equipment sought by the EG Government. Those 
payments included the following: 

- $7,000 in annual rent payments for undeveloped land owned by the EG President, later 
raised to $10,000 per year; 17 

- $130,000 in annual rent payments for buildings owned by the EG President, later 
raised to $175,500 per year; 18 

- $445,800 in rent payments over 4 years to a 14-year old relative of the EG President;19 
- $45,020 and $236,160 in annual rent payments for houses owned by the EG Minister 

of Agriculture;20 
- $300,000 in payments over 4 years for security services provided by a company 

owned by the EG President's brother, after being told that company held a monopoly 
h . . h' h 21 d on t ose servIces WIt m t e country; an 

- variable payments to the EO Government to "purchase services, materials and 
equipment for the [EG] Government's use as reasonably requested by the 
Government. ,,22 

13 Riggs Report at 202-03, footnote 360. 
14 Id. at 203, footnote 360. 
151d. 
16 Id. at 202, footnote 359. 
I'ld. at 200, footnote 338. 
181d. 
19 Id. at 20 I, footnote 345. 
20 Id. at 200-01, footnote 342. 
21 Id. at 201-02, footnote 352. 
22 Id. at 203, footnote 361. 
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This payment data shows that oil companies make a wide variety of payments to 
government agencies, officials, and related corporations; individual payments can be as low as a 
few thousand dollars per month; some payments are repeated or increased over time; and 
together these payments add up to millions of dollars in expenses each year. Seen in this broader 
context, the data indicates that even relatively lower dollar payments should be included in 
company figures, if disclosures of company payment totals are to provide accurate and 
meaningful information. Surely, a $50,000 payment for the tuition expenses of a government 
official's child or a $7,000 monthly payment for embassy expenses should not qualify as de 
minimis payments exempt from disclosure under Section 1504. 

Data on Past Enforcement Actions. A second type of information involves the size of 
payments that the Securities and Exchange Commission (SEC) has historically considered 
sufficient to trigger an enforcement action. Over the period 2004 to 2007, the SEC brought a 
number of enforcement actions related to corporate payments in apparent violation of the Federal 
Corrupt Payments Act. In those cases, the SEC took civil enforcement actions against 
corporations for making payments well below $1 million, indicating that the agency did not view 
those payments to be de minimus or below the notice of the law. For example, the SEC took the 
following actions: 

- issued a Cease and Desist (C&D) order against BJ Services Co. for a 2001 payment of 
72,000 pesos (about $5,600) and payments totaling about 151,000 pesos (about 
$11,700) to officials in Argentina;23 

- obtained a civil penalty against Monsanto for a 2002 payment of $50,000 to a senior 
Indonesian official;24 

- obtained a civil penalty against Schering-Plough Poland for payments totaling about 
$76,000 over 3 years, from 1999-2002, to a charitable organization;2S 

- issued a C&D order against GE In Vision Inc. for a 2003 payment of $95,000 to a 
distributor for officials in China, and 2002 payment of $1 08,000 for officials in the 
Philippines;26 

- requested an injunction and civil penalty against a director of ITXC Corp. for 
payments totaling about $166,000 over two years from 2002-2004 to an official in 
Nigeria;27 

- issued a C&D order against Oil States International Inc. for payments totaling about 
$348,000 from 2003-2004 to officials at a state-owned energy company in 
Venezuela' 28 , 

- issued a C&D order against Schnitzer Steel Industries Inc. for payments totaling about 
$205,000 over 5 years, from 1999-2004, to state owned companies in China;29 and 

- issued a C&D order against Dow Chemical Co. for payments totaling about $200,000 
over five years, from 1996-2001, to officials in India.30 

23 2004 Securities Exchange Act of 1934 (SEA) Release 49390. 
24 2005 SEC Litigation Release No. 19023. 
25 2004 SEC Litigation Release 18740. 
26 2005 SEA Release 51199. 
27 2005 SEC Litigation Release 19356. 
28 2006 SEA Release 53732. 
29 2006 SEA Release 54606. 
30 2007 SEA Release 55281. 
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These cases show lhal indust ry has long been on nOlice that payments as low as $ 15,000 
arc not viewed as de minimis by the SEC. Irthose payments had been viewed as de minimis, the 
SEC wou ld not have taken enforcement actions seeking injunctive relief or 11 civil penalty aga inst 
the payor. Determining a de minimis standard fo r purposes of Section 1504 should take inlo 
accounllhc factual record of SEC enforcement actions involving corporate payments. 

These two data sets, on actual extract ive industry payments and SEC enforcement 
actions, demonstrate that a de minimis standard with a high dollar threshold would be out of 
alignment with past SEC practice and miss numerous industry payments to government agencies , 
officials, and related corporations. The data also suggesl Ihal a high dollar threshold would 
invite gamesmanship - for example. through governmcnts acce pting lower, repeated payments
to evade Section 1504 ' s disclosure rcquircments. Together, these two sets ordala provide a 
strong factual foundation in support of a dc minimus standard of $15,000, and certainly one no 
higher than $50,000. In addition , the data indicate that , when applying the de minimis rule, the 
SEC should require the aggregation of" smaller payments of" a similar nature during the covered 
period. Finally, to prevent abuses , the rule should include an anti-evasion provision. 

I hope this information is useful to the Commission. 

Sincerely 

tu~ 

cc: The Honorable Mary L. Schapiro, Chairman 
The Honorable Elisse B. Walter, Comm issioner 
The Honorable Luis A. Aguilar, Commiss ioner 

Carl Levin 
Chairman 
Permanent Subcommittee on Investigations 

The Honorable Troy A. Paredes, Commissioner 
The Honorable Daniel M. Gallagher, Commissioner 
U.S. Securities and Exchange Commission 


